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1) Introduction 

The Federal Law 8.666/1993 (that establishes rules for biddings and 

contracts of the Government) and the principle of isonomy allow foreign 

companies to participate in Brazilian biddings. In order to do that, they must 

comply with their qualification to perform the future contract. 

Articles 28, item V, and Article 32, 4th and 6th paragraphs, which establish 

the qualification requirements for the companies, expressly mention the 

conditions for the participation of the interested foreign bidders. 

However, the doubt is whether the right to participate in biddings is 

exclusive of foreign companies that operate their business regularly in the 

country (and with a specific authorization) or if this right is extensive to foreign 

companies that do not have an authorization to operate in Brazil, being their 

headquarters only abroad. This essay will analyze this matter.  

2) The requirements of Law 8.666/1993 

Article 28 of Law 8.666 establishes the legal qualification requirements 

for the companies to participate in the biddings. More specifically, its item V sets 

forth the foreign companies requirements, being one of them to present “a 

decree of authorization, in the case of a foreign company or partnership in 

operation in the country, and act of registration or authorization to operate 

issued by the competent body, whenever the activity requires it”. This provision 

rules the situation of the foreign bidders that effectively have authorization to 

operate in Brazil. 

The Civil Code regulates the mentioned authorization in its Articles 1.134 

to 1.141. According to the Article 1.134, “the foreign company, whatever its 

object, must not operate in the country without an authorization of the Brazilian 

Government, not even by its subordinated establishments. But, the foreign 

company can be a shareholder of a Brazilian corporation, except in the cases 

expressed by Law”. Therefore, when the future contract involves, in any way, 

the operation of the foreign company in Brazil in the terms of Article 1.134 of the 

Civil Code, the company will need an authorization, being the requirement of 

the Article 28, item V, enforceable.  
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Article 32, 4th paragraph, provides for the presentation of the qualification 

documents. This provision establishes conditions to the companies that do not 

operate in the country: “The foreign companies that do not operate in the 

country, whenever possible, shall comply, in international biddings, with the 

requirements of the previous paragraphs by means of equivalent documents 

legalized by the respective consulates and translated by sworn-in translators, 

any such company being required to have legal representation in Brazil with 

special powers to be served process and to respond on behalf of the company 

administratively or judicially”. 

It is clear that Article 32, 4th paragraph, applies to the biddings whose 

contract performance does not require authorization of the foreign companies to 

operate in Brazil. In the other cases, the participation of foreign companies will 

demand the authorization to operate in Brasil, according to Article 28, item V. 

Otherwise; the company operation will be irregular and will violate the Article 

1.134 of the Civil Code. 

MARÇAL JUSTEN FILHO explains that Article 32, 4th paragraph, of Law 

8.666, “does not apply to the foreign companies authorized to operate in Brazil”, 
but “regulates, exclusively, the situation of the foreign company that, having no 

authorization, wishes to participate in a bidding” (Comentários à Lei de 

Licitações e Contratos Administrativos. 12ª ed. São Paulo: Dialética, 2008, p. 

460). 

A bidding can be qualified as “international” and attract the application of 

Article 32, 4th paragraph, as long as its future contract does not violate Article 

1.134 of the Civil Code and, consequently, does not force eventual foreign 

suppliers to have an authorization to operate in Brazil. The main point is the 

definition of the contractual object, not the parties’ quality. The decisive factor 

will be, considering the delimitation of the future contract, the case submission, 

or not, to the concept of “operation” adopted by Article 1.134 of the Civil Code. 

About this, MARÇAL JUSTEN FILHO states the following: “(…) if the 
object of the ‘international’ bidding implies ‘operation’ in Brazil, the foreign 

company must comply with the Civil Code provisions. According to this pacific 

understanding, the eventual, precarious and isolated activity does not means 

‘operation’ in Brazil. A foreign company, even without government authorization, 

can practice isolated acts. The ‘operation’ in Brazil implies continuity and 

permanence in the developed activity” (Ob. Cit., p. 460-461). 

After these considerations, especially the provision of the 4th paragraph 

of Article 32 (that expressly establishes conditions for foreign bidders with no 

headquarters in Brazil), the participation of foreign companies in biddings is 

possible, since they fulfill the requirements. 
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3) The source of the bidding’s budget 

Article 32, 6th paragraph, establishes exceptions to the applicability of the 

4th paragraph. One of these exceptions is precisely the occasion in which the 

financing of the bidding occurs through an “international finance organ”. 

It seems the rule contained in the 4th paragraph applies to the biddings 

promoted with national resources, being the only condition to the participation of 

foreign companies that do not have authorization to operate in Brazil that they 

comply with the requirements of the 4th paragraph. These companies must also 

observe the Brazilian legislation and have legal representation “with special 

powers to be served process and to respond on behalf of the company 

administratively or judicially”. 

The fact that the bidding is promoted with Brazilian resource itself must 

not forbid the participation of foreign companies that do not operate in Brazil. 

The only relevant reason that could avoid the participation of these companies 

would be the future contract, which could reveal the existence of “operation in 

Brazil” in the meaning of Article 1.134 of the Civil Code. In that case, Article 28, 

item V, of Law 8.666 applies. MARÇAL JUSTEN FILHO has an example for this 

situation: “Suppose a hypothesis in which the company makes products abroad 

and deliver them abroad or even to the Brazilian Government. There will be no 

need of ‘authorization’. If such authorization is necessary, it shall be required as 

a qualification document. (…)” (Ob. Cit., p. 460-461).   

The decisive factor is the future contract, and not the bidding resources. 

The international biddings are the ones referred in Article 32, 6th paragraph, of 

Law 8.666 (the cases with no need of previous authorization to foreign bidders 

to operate in Brazil) and also in Article 32, 4th paragraph, whose application 

imply the recognition that the future contract does not offend the Article 1.134 of 

the Civil Code. 

4) Conclusion 

The conclusion is that the foreign companies without authorization to 

operate in Brazil can participate in Brazilian biddings, even in the ones 

promoted with national resources (Article 32, 6th paragraph, of Law 8.666), 

since such biddings involve procurement that does not offend Article 1.134 of 

the Civil Code. In such conditions, Article 32, 4th paragraph, of Law 8.666 allows 

the participation of foreign companies without authorization to operate in Brazil.  

However, if the future contract involves the operation in Brazil as defined 

by the Article 1.134 of the Civil Code, the participation of foreign companies 

requires the authorization to operate in the country, which must be required in 

the terms of Article 28, item V, of Law 8.666. 
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